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To report or not repor
... that Is the question

National Greenhouse and Energy Reporting Act 2007:
s it a tragedy for the petroleum industry?

At the national conference in 2008,
ACAPMA members asked for advice on
the potential for the National Greenhouse
and Energy Reporting Act 2007 (the Act)
to affect their business activities and to
identify any areas in the legislation that
require clarification from the relevant
regulatory bodies.

ACAPMA's

independent legal advice, reveal that some

investigations, including
ambiguity pervades the legislation, which
could result in a much wider application of
the Act than intended. Regulatory bodies
could impose reporting obligations on
the petroleum industry, even though
the Act is not aimed at fuel distributors
and retailers. The financial penalties for
failure to comply — up to $770,000 — are
substantial.

The Act establishes obligations for
mandatory reporting by corporations
where their greenhouse gas emissions,
energy production or energy consumption
exceed defined thresholds. Details for
the reporting system are established by
the National Greenhouse and Energy
2008 (the

Regulations) released in March 2009.

Reporting  Regulations

A threshold can be either a ‘facility’
threshold.
A facility threshold applies to the

threshold or a ‘corporate’

emissions, production or consumption
activities from a particular facility under

the operational control of a corporation. A
corporate threshold applies to combined
emissions, production or consumption by
all facilities under the operational control
of a corporation or corporate group.

However, ‘facility’ has a special meaning
under the Act — it is an activity, or a series
of activities (including ancillary activities),
that involve the production of greenhouse
gas emissions, the production of energy or
the consumption of energy.

The meaning of ‘activity’ is very broad
and includes the transportation of energy
products and their sale. In other words, a
facility is not an installation or a place. This
reporting obligation arises because of the
actual fuel used in the facility, for example
in the engines of vehicles delivering
products, and the actual greenhouse gases
emitted, such as through the exhausts
of those vehicles. This is self evident,
and understandable, given the overall
objective of the legislation.

The reporting threshold for a facility is
25 thousand tonnes of CO2-equivalent
of greenhouse gases emitted or 100
terajoules (TJ) of energy consumed or
produced (see Figure 1). Typically, 1 TJ
is equal to about 27,000 litres of diesel
fuel. Therefore, the threshold is about 2.7
million litres. At this level, outside the
major oil companies, few will be obliged
to register and report under the Act.

National Greenhouse & Energy Reporting thresholds
for facilities and corporations

Source: National Greenhouse and Energy Reporting Guidelines, Australian
Government Department of Climate Change, 2008, p. 7

What's in a definition?

There is a second (unusual, unexpected and
unreasonable) interpretation of the Act and
the Regulations as they are currently worded
— regulatory bodies could deem transporting
or selling energy products as equivalent to
consuming them! That is, not only the fuel
burned by the tanker’s engine but also the fuel
being delivered in the tank or sold to motorists

i could be considered to be ‘consumed’. Such
an interpretation would capture a much larger
group of fuel distributors and retailers — up to
 95% of ACAPMA members.

The ambiguity arises from the

definition of the word ‘consumption’ in
the Regulations, where it is defined as (in
relation to a facility) ‘the use or disposal
' of energy from the operation of the
facility including own-use and losses in
extraction, production and transmission’.

This definition of consumption is

unclear, for the following reasons.
The word ‘disposal’ is not defined. It
could include the transfer, transportation
or distribution of energy, and could !
capture the activities of a fuel distributor
and/or who takes ownership or temporary
| possession of an energy product before
transferring it to another party. Under this
definition, the distributor/retailer could be
deemed to have ‘consumed’ that energy.
i The word ‘use’ is not defined. It could
! capture a situation where an ACAPMA
member obtains a benefit from trading in
energy products. This is because ‘use’ to
generate income could be said to include
its purchase for resale.

“Using innovation, creativity and product

! development, Flashlube Pty Ltd has set the
standard in the international LPG market,”
| said Flashlube marketing manager, lan
Humphries. "A one shot 50ml bottle,

non hazardous formulations and easy

! to understand packaging has European,

. producers of

The word ‘including’ in the definition
implies that consumption is not limited
to ‘own-use and losses in extraction,
production and transmission’. Therefore,
the definition of consumption does not
provide an exhaustive list of the activities
defined by the description ‘use or disposal
of energy’ nor does it exclude activities.

It is unlikely that the legislation was
intended to cover fuel distributors and
retailers other than those who actually
consume large quantities of energy in their
activities. The Act is directed at upstream
energy and high-level

| emitters of greenhouse gases. Further,

the technical guidelines that deal with

measurement methodology do not refer to
fuel in storage and transit. However, this
! does not provide sufficient comfort. We
need to be sure that fuel stored in tanks is
not included in the reporting requirement

i under any circumstances.

With corporations above the threshold

! required to register by 31 August 2009 and

report on the 2008-09 financial year by
31 October 2009, it is imperative that the
issue be resolved quickly.

See  www.climatechange.gov.au/repo

rting/ for copies of the Act, the Regulations
! and guidelines.
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i‘w Flashlube turns to gold.... again

Fuel additive brand Flashlube has taken
out the Austrade sponsored "Gold Award
! for Excellence in Export” at this year's
Australian Automotive Aftermarket

| Association gala dinner. This follows

the Gold Award in 2005 for ‘Best new
Aftermarket Chemical'.

i American and Asian motorists asking

! for Flashlube by name. With strong
sales in over 40 countries it is proudly
| manufactured here in Australia.”

Flashlube was originally engineered to
protect engines from Valve Seat Recession
in vehicles converted to LPG; its range of

! products have now expanded to deliver
several solutions to fuel changes around

! the world, including a Diesel Conditioner
& Injector Cleaner and Electronic Valve

| Saver Kit.

For more information call (03) 9329 8200.
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